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 1.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR ATTNYS' FEES FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
Appear at 1:30 p.m. 
 
 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear at 1:30 p.m. 

  

 3.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS SIROTT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY MATTHEW N 
SIROTT, M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to October 1, 2020, 9:00 a.m., Dept. 33. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01908 
CASE NAME: WALTON VS ARCO 
HEARING ON MOTION TO/FOR BE RLEIEVED AS COUNSEL FILED BY KIM 
WALTON 
* TENTATIVE RULING: * 
 
 Appear at 1:30 pm. 
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 5.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS CODY BACA 
HEARING ON MOTION TO/FOR COMPEL DISCOVERY AND REQUEST FOR 
SANCTIONS, FILED BY B.M.M. 
* TENTATIVE RULING: * 
 
 Hearing off calendar per fax of counsel. 

  

 6.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M VERLANDER JR VS KERRY 
HEARING ON MOTION TO/FOR BE RELIEVED OF WAIVER AND FOR SANCTIONS 
FILED BY MARGARET S MURPHY, KERRY J MURPHY 
* TENTATIVE RULING: * 
 
 Granted. These types of things happen during a State of Emergency. The Court expects 
counsel to behave professionally and work together to minimize needless discovery disputes 
like this one. Sanctions denied.  
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M VERLANDER JR VS KERRY 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY COURT 
* TENTATIVE RULING: * 
 
 Appear at 1:30 pm. 

  

 8.  TIME:  9:00   CASE#: MSC18-02033 
CASE NAME: DISTEFANO VS SAN RAMON COBBLES 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 
FILED BY RACHELLE DISTEFANO 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
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 9.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS WONG 
HEARING ON MOTION TO/FOR LEAVE TO FILE LIS PENDENS FILED BY BADR 
SANANE AZZE 
* TENTATIVE RULING: * 
  

 Plaintiff Badr Sanae Azze’s Motion for Leave to File (Third) Lis pendens is denied.   

 CCP § 405.36 requires leave of court to file a subsequent lis pendens.  It provides, 

“Once a notice of pending action has been expunged, the claimant may not record another 

notice of pending action as to the affected property without leave of the court in which the action 

is pending.”  Plaintiff’s recorded a lis pendens on October 18, 2008.  Defendants’ motion to 

expunge the lis pendens was granted on February 20, 2020.   

  In granting the motion to expunge the first lis pendens, the Court found that Plaintiff had 

not met his burden of establishing a probable validity of prevailing on his claims.  The Court, in 

its analysis, relied on the two loan options present by Plaintiff:  loan from CDC and a loan from 

Rubicon. These loans were crucial to Plaintiff’s purchase of the property, but there were some 

issues and the loans had not been secured.  The Court found that Plaintiff had failed to provide 

sufficient evidence that it was more likely than not he could prevail on his claims. Namely, 

Plaintiff lacked sufficient financial means to perform under the Sale Contract.  

   Plaintiff now claims that at the time of formation of the real property purchase 

agreement, Plaintiff was ready, willing, and able to perform.  Plaintiff submits new documents 

allegedly establishing his ability to perform, without the necessity of obtaining loans, when he 

entered into the contract in November 2017.  Plaintiff asserts in this motion that he has 

“amassed substantial additional evidence that demonstrates the probable validity of his claims, 

rendering the grounds identified as insufficient in the Court’s prior ruling as moot.”  It appears to 

the Court, this “new” information was known and available to Plaintiff (even if not in his 

possession), in 2019 when Defendant’s first motion to expunge the lis pendens was heard.    

 According Ranchito, the Legislature enacted the statutes establishing a procedure for 

expunging the notice of the pending action to combat abuse by plaintiffs with tenuous claims 

placing a cloud on the defendant's title for so long as the action remained alive, unless the 

defendant contributed to an undeserved settlement.  (See Ranchito Ownership Co. v. Superior 

Court (1982) 130 Cal.App.3d 764, 769.)    

 If the party whose notice was expunged records a second notice, the effect is to 

obstruct, for an appreciable time, exactly what the court intended to accomplish in granting the 

motion to expunge in the first place. (See Ranchito Ownership Co. v. Superior Court (1982) 130 

Cal.App.3d 764, 770.) 

 “The mere act of filing the second notice has the effect of encumbering the subject 

property for at least 40 days. An encumbrance for such a period may under some 

circumstances impose a severe hardship upon the record owner, particularly if a plan to sell or 
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encumber the property is pending. Even if a court were to determine eventually that the second 

notice was "void," the notice would probably have had its chilling effect on any pending 

transaction.”  (Ranchito Ownership Co. v. Superior Court (1982) 130 Cal.App.3d 764, 771.) 

 Here, Plaintiff attempts to file a third lis pendens based on evidence, which in his own 

argument, was known to him when the Court was entertaining the first lis pendens.   Without a 

clear explanation why this information was not presented during the hearing on the original 

motion to expunge, the Court is reluctant to grant the leave to record another lis pendens.  

Doing so, does nothing to promote the goals of the expungement statute in alleviating abuse 

described above.   

  

  Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code 452, Defendants request the Court to take judicial notice of 

various documents in the file.  The request is granted, except the Court may not take judicial 

notice of the truth of matters asserted therein. The Court may take judicial notice of the orders.     

 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00088 
CASE NAME: VOORHEES VS WALSH 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY LUCILLE ANN 
VOORHEES 
* TENTATIVE RULING: * 
 
 
Vacated per copy of Notice of Settlement received from Plaintiff. 

  

11.  TIME:  9:00   CASE#: MSC19-00088 
CASE NAME: VOORHEES VS WALSH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated per copy of Notice of Settlement received from Plaintiff. 
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12.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO/FOR FURTHER SANCTIONS INCLUDING MONETARY & 
EVIDENTIARY FILED BY YASHAR ERLER 
* TENTATIVE RULING: * 
 
 No opposition. Terminating Sanctions are warranted and granted. Additional monetary 
sanctions are denied.  
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00904 
CASE NAME: MARIA GUEVARA VS EDELMIRA GUEV 
HEARING ON MOTION TO/FOR COMPEL ATTENDANCE AT DEPOSITION BY 
MARIA GUEVARA, FILED BY EDELMIRA GUEVARA 
* TENTATIVE RULING: * 
 
 Appear at 1:30 pm. 

  

14.  TIME:  9:00   CASE#: MSC19-01773 
CASE NAME: REHL VS HYUNDAI MOTOR AMERICA 
HEARING ON MOTION TO/FOR ATTORNEY FEES AND REIMBURSEMENT OF 
COSTS AND EXPEN FILED BY MICHAEL REHL 
* TENTATIVE RULING:  
 
The prevailing party in a Song-Beverly Act case “shall be allowed by the court to recover as part 
of the judgment a sum equal to the aggregate amount of costs and expenses, including 
attorney’s fees based on actual time expended, determined by the court to have been 
reasonably incurred by the buyer in connection with the commencement and prosecution of 
such action.” Civil Code §1794, subd. (d). Attorneys’ fees under this section are determined 
using the “lodestar” method, which simply involves multiplying the number of hours spent by the 
hourly compensation of each attorney to arrive at a base value.  Komarova v. National Credit 
Acceptance, Inc. (2009, 1st Dist) 175 Cal App 4th 324).  The hours spent and the rates charged 
must be reasonable, as determined by the standard rates and hours charged to fee-paying 
clients. 
 
The Court has reviewed the billing records submitted and finds that the hourly rates claimed by 
Plaintiff’s counsel are reasonable for “Lemon Law” work in this jurisdiction. The Court also finds, 
however, that the number of hours expended on this very small case and this fee motion are 
excessive and unreasonable given the relatively straight-forward and non-complex issues 
presented.  As a result, the Court reduces the total hours recoverable by 33%. This results in a 

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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total award for attorney fees of $10,122.86. All costs claimed are reasonable, resulting in a total 
award for costs and fees of $10,887.23. 
 
The Court notes that this dispute over fees was unnecessary and should have been worked out 
by the parties without Court intervention. If it weren’t for the COVID restrictions on live 
appearances, Mr. Tahsildoost and Mr. Fhima would have been ordered to personally appear in 
order to meaningfully meet and confer in a jury room in the hopes of resolving this matter before 
hearing. The Court hopes that in the future counsel would put as much effort into resolving 
minor matters like this as they did in litigating this motion.  
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

15.  TIME:  9:00   CASE#: MSC19-02153 
CASE NAME: VEAL VS CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of VEAL FILED BY 
CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
 

The demurrer filed by Contra Costa County (“Defendant”) to the First Amended 

Complaint is overruled. Defendant shall file and serve its answer by September 18, 2020. 

Meet and Confer Requirements 

Both with respect to its original demurrer, and in filing this demurrer to the First Amended 

Complaint (“FAC”), Defendant has failed to comply with the meet and confer declaration 

requirements of Code of Civil Procedure section 430.41(a)(3). However, Defendant does set 

forth that “counsel for the parties met and conferred via telephone and via email.” (Demurrer, 

7:5-8.) As such, and because the filing of the declaration is not grounds for overruling or 

sustaining a demurrer, the Court proceeds with its ruling.  

Background 

Plaintiff was hired in February 2015 as a Social Work Supervisor II for Contra Costa 

County Children and Family Services. (FAC, ¶6.) She came to the position with many years of 

relevant experience and was the only black employee at her level. (FAC, ¶7.)  

Plaintiff was isolated and deprived of proper training from the beginning by her white 

colleagues, who withheld information, submitted poor work on her behalf, refused to cooperate 

with her, discouraged social workers from seeking her guidance, and other isolating and 

ostracizing behavior. (FAC, ¶¶7-13.) Nearly all the African American social workers, many of 

whom were new hires lacking in experience, were assigned to Plaintiff’s unit and treated with 

“exceptional disrespect and a perpetually aggressive and condescending tone.” (FAC, ¶11.) On 

multiple occasions, Plaintiff reported the discrimination to her superiors, including division 

manager Lindsay Kennedy, Kennedy’s successor, Roslyn Gentry, and division manager, Joan 

Miller. (See, e.g., FAC, ¶¶8, 11, 13-14, 22-24, 30.) Plaintiff’s subordinates also made their own 
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complaints of discrimination to both her and to others within the County. (See, e.g., FAC, ¶¶25, 

29, 31-32.) 

Multiple incidents are alleged to have occurred, indicating an overall racially biased 

environment. Plaintiff’s ideas of how to reduce backlogs were rejected, but when the same ideas 

were presented by white colleagues, they were embraced. (FAC, ¶13.) In June 2015 a meeting 

was held, at which Kennedy was present, where racist and derogatory comments were made 

regarding an Asian psychologist. (FAC, ¶14.) After the meeting, Plaintiff brought her dismay to 

the attention of Kennedy, who seemingly acknowledged the inappropriateness, but failed to 

otherwise address the issue. (Ibid.) At a meeting in April 2016, a colleague acted 

unprofessionally toward Plaintiff, berating her and blaming her in a way she did not do to her 

white colleagues. (FAC, ¶26.) Plaintiff complains of being blatantly undermined by a deputy 

county counsel on a separate occasion, who humiliated her in front of a subordinate. (FAC, 

¶16.)  

Plaintiff sought out ways to remedy her concerns about the discrimination and racism in 

the workplace, but was generally met with little or no response from her superiors. (FAC, ¶¶16-

24.)  

Plaintiff also raised issues with the agency’s apparent leniency toward white families and 

comparatively harsh treatment of black families. (FAC, ¶15.)  

Throughout 2016, discriminatory, harassing, and retaliatory issues persisted. (FAC, ¶28.) 

In or around December, Plaintiff overheard laughter and comments between two social workers 

about the “Ebonics” used by their clients. (FAC, ¶29.) They played several voicemails from 

clients over speakerphone, and ridiculed how "ghetto" they were. (Ibid.) They said they could 

always tell if a client was black based on whether the person mentioned a "baby-mama." (Ibid.) 

Other colleagues confirmed they had heard the same colleagues make racially degrading and 

stereotyping comments. (Ibid.)  

When no action was taken pursuant to Plaintiff’s concerns, one of Plaintiff’s 

subordinates, Kellie Smith, filed a formal complaint of her own alleging 1) derogatory comments 

based on race, 2) ostracization of African American employees, and 3) unfair treatment of 

Plaintiff's subordinates based on their association with Plaintiff. (FAC, ¶¶30-32.) Plaintiff 

“supported” Smith’s decision to file the complaint. (Ibid.) An external investigation ensued, 

resulting in a finding that discriminatory comments had been made. (FAC, ¶¶38, 40, 48.) 

Around the same time, on March 15, 2017, Plaintiff accompanied a subordinate, Keisha 

Kelly, to a meeting with Sheriff's Department and District Attorney (“DA”) employees, regarding 

a case of alleged child neglect. (FAC, ¶33.) Kelly requested Plaintiff’s presence at the meeting 

because “it was widely recognized among black County employees that the Sheriff's 

Department and District Attorney's Office harbored anti-black sentiments and routinely 

demeaned African American personnel.” (Ibid.) Plaintiff accused the Sheriffs and DA 

investigators of conducting racially insensitive and tone-deaf interviews of two young African 

American children. (Ibid.) In explaining the mistrust of law enforcement, she provided cultural 

context for the statement “Don't tell people our business” and stated the Sheriffs and DA 

employees were wrong to assume the phrase indicated a nefarious criminal cover-up. (Ibid.) 
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The response by the Sheriff and DA employees was to “lash out” at Plaintiff. (Ibid.) Assistant 

DA, Paul Graves, retaliated by writing to Plaintiff’s supervisor and falsely accusing her of 

misconduct. (Ibid.; FAC, ¶35.) 

Plaintiff complained that she and Kelly had been used as racial props to lure a hesitant 

black mother into the Sherriff’s office to seize custody of her children, and that if the mother was 

white, the process and results would have been different. (FAC, ¶34.) Gentry simply opined that 

she did not feel County employees were racist. (Ibid.) 

On or about March 17, 2017, Plaintiff was summoned to a meeting where she was told 

she was being investigated regarding “questions of professionalism.” (FAC, ¶35.) The true 

purpose of the meeting was to investigate the accusations by Paul Graves related to the 

incident at the Sheriff’s Office on March 15th. (Ibid.) Later that month, Defendant attempted to 

remove Plaintiff from a coveted assignment and give it to someone else, but relented when 

Plaintiff complained that such an action was retaliatory. (FAC, ¶36.)  

Plaintiff was given little to no information regarding the professionalism investigation, but 

in the meantime, she cooperated with the race discrimination investigation into Smith’s 

complaint by offering her perspective on the prevalence of anti-black bias in the County, 

harassing behavior, racist comments in the office, and biased provision of community services. 

(FAC, ¶¶37-38, 40.) Plaintiff again offered her side of the story related to Paul Graves’ complaint 

again on June 7th. (FAC, ¶39.) She went on vacation in July and when she returned, was placed 

on “investigatory” leave starting August 1, 2017. (FAC, ¶¶41-42.) During her leave, Plaintiff was 

given no information as to the reason for the leave, and the conditions of the leave amounted to 

house arrest. (FAC, ¶¶42-51.) Plaintiff was terminated on January 11, 2018. (FAC, ¶52.) 

On or about October 17, 2018, Plaintiff filed a complaint with the Department of Fair 

Employment and Housing ("DFEH") and received a Right to Sue Notice. (FAC, ¶53.) 

Approximately one year later, on October 16, 2019, she filed this action alleging four causes of 

action: 1) Race Discrimination, 2) Race Harassment, 3) Retaliation, and 4) Failure to Prevent 

Discrimination, Harassment, and/or Retaliation. Defendant demurred and, instead of contesting 

the demurrer, Plaintiff filed the FAC on June 18, 2020. The FAC maintains the same four causes 

of action with added factual specificity. 

Defendant now demurs to the FAC on the basis that Plaintiff fails to allege facts sufficient 

to constitute a cause of action, and, as to the second cause of action, because the claim is time-

barred.  

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 

rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 

Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 

gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 

context. (Blank, supra, 39 Cal.3d 311, 318.) The complaint must be “liberally construed, with a 

view to substantial justice between the parties.” (Code Civ. Proc. § 452.) Leave to amend is 

allowed with “great liberality.” (Aubry, supra, 2 Cal.4th at 970-971.) 
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Discussion 

All of Plaintiffs’ claims are brought under the California Fair Employment and Housing 

Act, Government Code section 12900 et seq., (“FEHA”), which prohibits employment 

discrimination on the basis of various characteristics, including race. (Gov. Code § 12940.) 

Claims under FEHA are subject to the exhaustion requirements of Government Code § 12960. 

The statute requires a party to file a verified complaint with the DFEH within one year of the 

conduct subject to the complaint. (Gov. Code § 12960(d), in effect prior to January 1, 2020 

when the provisions were revised and re-lettered.)  

However, a plaintiff who claims a discriminatory act resulted in her firing has one year 

after termination to file an administrative complaint, even if the alleged discriminatory act 

occurred before the actual termination. (Romano v. Rockwell Int'l, Inc. (1996) 14 Cal.4th 479, 

491-495.)  

After the administrative complaint is filed, if the DFEH issues a right-to-sue letter 

notifying the employee that he or she may bring a civil suit, the complaint must be filed within a 

year of this notice. (Gov. Code § 12965(b).)  

In her complaint, a plaintiff must plead the essential facts of the case with particularity 

sufficient to acquaint a defendant with the nature, source and extent of the FEHA cause of 

action. (Alch v. Superior Court (2004) 122 Cal.App.4th 339, 382.)  

First Cause of Action – Race Discrimination 

To sustain a discrimination claim, a plaintiff must plead and prove that (1) he was a 

member of a protected class, (2) he was qualified for the position he sought or was performing 

competently in the position he held, (3) he suffered an adverse employment action, such as 

termination, demotion, or denial of an available job, and (4) some other circumstance suggests 

discriminatory motive. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354-355.) Defendant 

disputes the final element.  

Although Defendant contends Plaintiff’s firing or placement on leave are “the only two 

possible adverse employment actions alleged in the FAC,” Defendant does not explain this 

position, and contrary to Defendant’s characterization, CACI 2509 defines an “adverse 

employment action” as “not limited to ultimate actions such as termination or demotion,” which 

may include an action or “course or pattern of conduct that, taken as a whole, materially and 

adversely affected the terms, conditions, or privileges of a plaintiff’s employment.” 

Plaintiff cites a number of alleged actions that “materially and adversely affected the 

terms, conditions, or privileges” of her work. For example, failure to train and provide orientation 

in the position (FAC ¶¶7, 12), falsifying work under her name (FAC ¶9), disproportionately 

assigning black employees to her unit (FAC ¶¶11, 28), and assigning excessive and undesirable 

workloads to black employees. (FAC ¶¶25, 28.) 

As to the fourth element (circumstances suggesting discriminatory motive), Plaintiff cites 

many examples of factual scenarios that could be construed as circumstances which suggest a 

discriminatory motive. (See, e.g., FAC, ¶¶7, 12, 13, 16, 26 [differential treatment including 
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deprivation of sufficient training, and increased / undesirable workload and assignments]; ¶¶15, 

33, 34 [discriminatory implementation of policies in providing services to the community]; ¶¶29 

[racially derogatory remarks]; ¶52 [deviation from standard practice and procedure.]) Further, 

paragraph 60 of the FAC specifically states, “race was a substantial motivating reason for 

Defendant's aforementioned conduct toward and treatment of Plaintiff.”  

Although these are not the only allegations which meet the requirements, they are 

sufficient to acquaint Defendant with the nature, source and extent of the cause of action. Race 

discrimination is therefore sufficiently alleged and the demurrer is overruled as to the first cause 

of action. 

Second Cause of Action – Race Harassment 

Defendant argues Plaintiff fails to allege harassment because she fails to allege that 

Defendant knew about any harassment, and because any such claim is time-barred. 

California Jury Instructions Nos. 2521a and 2522a describe the essential factual 

elements that Plaintiff must allege to state a claim for harassment: (1) that Plaintiff was an 

employee with Defendant; (2) that she was subjected to unwanted harassing conduct because 

she is black; (3) that the harassing conduct was severe or pervasive; (4) that a reasonable black 

person in Plaintiff’s circumstances would have considered the work environment to be hostile or 

abusive; (5) that Plaintiff considered the work environment to be hostile or abusive; (6) that a 

supervisor engaged in the conduct, or that Defendant’s supervisors or agents knew or should 

have known of the conduct, and failed to take immediate and appropriate corrective action; (7) 

that Plaintiff was harmed; and (8) that the conduct was a substantial factor in causing Plaintiff’s 

harm. 

Knowledge 

Plaintiff argues that her allegations are sufficient to indicate that Defendant had 

knowledge of the harassment. The standard for whether Defendant had knowledge differs 

based on whether who perpetuates the harassing acts.  

Government Code § 12940(j)(1) imposes a negligence standard for employer liability for 

harassment by nonsupervisory employees, so “by implication the FEHA makes the employer 

strictly liable for harassment by a supervisor.” (State Dept. of Health Services v. Superior Court 

(2003) 31 Cal.4th 1026, 1041-1042.) 

Here, assuming Plaintiff has not specifically pleaded that her supervisors participated in 

the harassing conduct, her allegations (see ¶¶13-26) do support knowledge through Plaintiff’s 

many reports to her superiors and because they were present and complicit on some of the 

occasions. (See, e.g., ¶14.) Plaintiff has sufficiently alleged knowledge. 

Timeliness 

Plaintiff responds to Defendant’s timeliness argument by maintaining that the continuing 

violation doctrine applies to allow her harassment claim. She contends that Defendant’s act of 

placing her on administrative leave was itself part of the harassment. 
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Citing Roby v. McKesson Corp. (2009) 47 Cal.4th 686, Defendant argues the placement 

of Plaintiff on leave is the sort of personnel management decision that falls into the category of 

discrimination, but not harassment. Defendant’s reliance on Roby is misplaced. Roby does not 

preclude harassment claims based on managerial acts. Managerial acts can form the basis for a 

harassment claim where such acts have the “secondary effect of communicating a hostile 

message.” (Roby, supra, 47 Cal.4th at 707-709.) Generally, whether allegedly discriminatory 

actions had the “secondary effect of communicating a hostile message” is a question of fact for 

the jury. (See Rehmani v. Superior Court (2012) 2014 Cal.App.4th 945, 959 (whether an 

employee was subjected to a hostile work environment is ordinarily one of fact); see also Nazir 

v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 264 (same).) 

To show a continuing violation, Plaintiff must show that the harassment that occurred 

before October 2017 (1) was similar or related to the conduct that occurred on or after that date; 

(2) That the conduct was reasonably frequent; and (3) That the conduct had not yet become 

permanent before that date. (CACI 2508.) “Permanent” in this context means that the conduct 

has stopped, plaintiff has resigned, or defendant’s statements and actions would make it clear to 

a reasonable employee that any further efforts to resolve the issue internally would be futile. 

(CACI 2508.) 

In Accardi v. Superior Court, the continuing violation theory permitted a plaintiff to allege 

her treatment with regard to workers’ compensation claims, job assignments, and disability 

claims to bring her sexual harassment claims within the allowed timeframe where no overtly 

discriminatory acts could be shown during the year prior to filing the complaint. The court held 

that the acts could all be related to the employer police department’s general desire to rid itself 

of a female officer and could be shown to be a part of the prior pattern of harassment. These 

allegations were thus sufficient on demurrer to bring the prior acts within the statute of 

limitations.  

While the Accardi court did not discuss or apply the permanence factor, the permanence 

factor does not, as a matter of law, defeat the existence of a possible continuing violation. The 

consecutive decisions to place Plaintiff on leave without information about her status means 

there is at least a question as to whether it would be clear to a reasonable employee that 

“further efforts to resolve the issue internally would be futile.” 

Defendant is alleged to have escorted Plaintiff off premises in an “intentionally degrading 

fashion,” cautioning her not to speak to anyone. (FAC, ¶42.) Defendant is alleged to have 

implemented the leave in a manner that was “intentionally destabilizing” by repeatedly extended 

the leave in thirty-day increments while keeping Plaintiff completely in the dark about the 

progress, each time renewing the leave with only a handful of days remaining “in the hopes that 

[Plaintiff] would simply resign after months of seemingly never-ending and inexplicable house 

arrest.” (See FAC, ¶45.) Defendant is alleged to have deviated from its own policies of 

“progressive discipline,” having never previously corrected, reprimanded, or disciplined her for 

performance issues, and never afforded her an opportunity to improve or course-correct. (FAC, 

¶52.)  
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Here, Plaintiff was not in the workplace for the year leading up to her DFEH complaint, 

but to the extent that the nature of the leave itself continued a pattern of racial harassment, 

Plaintiff has sufficiently alleged the timeliness of this claim. Accordingly, the demurrer is 

overruled as to the second cause of action. 

Third Cause of Action – Retaliation 

Defendant argues Plaintiff does not connect any adverse employment action with any 

protected activity under the FEHA.  

“Employees may establish a prima facie case of retaliation by showing that (1) they 

engaged in activities protected by the FEHA, (2) their employers subsequently took adverse 

employment action against them, and (3) there was a causal connection between the protected 

activity and the adverse employment action.” (Nazir v. United Airlines, Inc. (2009) 178 

Cal.App.4th 243, 287, internal citation omitted; Govt. Code § 12940(h); CACI 2505.) Even where 

the ultimate decision to discharge the plaintiff is made by a manager with no knowledge of the 

employee’s protected activities, where a supervisor initiates disciplinary proceedings acts with 

retaliatory animus, and this was an actuating, but-for cause of the dismissal, the employer may 

be liable for retaliatory discharge. (Reeves v. Safeway Stores, Inc. (2004) 121 Cal.App.4th 95, 

100.)  

Section 12940, subdivision (h) encompasses a broad range of protected activity—an 

employee does not need to use specific legal terms or buzzwords. (Yanowitz v. L'Oreal USA, 

Inc. (2005) 36 Cal.4th 1028, 1046-1048.) The employee need not file a formal charge, and 

protected activity may be established by evidence that the plaintiff threatened to file a 

discrimination charge, that she believed she was opposing discrimination, or because the 

employer believed she was a potential witness in another employee's FEHA action. (Ibid.) The 

determination is inherently fact driven. (Ibid.) 

The FAC alleges Plaintiff spoke out against “race-based harassment, discrimination and 

prior instances of retaliation.” (FAC, ¶87.) The instances of her speaking out are developed 

throughout the FAC and include reports she made, both verbally and in writing, a threat to “file a 

report to Human Resources,” testimony she offered in an investigation spurred by another 

employee’s complaint, and issues raised at the March 15, 2017 meeting with the Sheriff’s and 

DA employees, among others. (See, e.g., ¶¶8, 11, 13-14, 16, 18, 22-25, 27, 30, 34.) The activity 

alleged is sufficient.  

Plaintiff also alleges multiple adverse employment actions that were racially motivated 

including, performance reviews based on retaliatory, false complaints, discriminatory workload 

and assignments, refusal to train and orient, being placed on leave, sham investigations, and 

termination, to name a few. (See, e.g., FAC, ¶¶22-23, 25, 87-88.)  

Defendant focuses on Plaintiff’s apparent admission that her leave and termination were 

linked to Graves’ complaint against her, but Plaintiff alleges that Graves’ complaint itself was 

false and retaliatory. (FAC, ¶¶33, 35, 52.) Further, she alleges that Graves’ complaint was 

simply a pretext for her firing, not the actual motivation. (FAC, ¶52.)  
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This is all that is required at this stage. Plaintiff has sufficiently alleged a claim for 

retaliation and the demurrer is overruled as to the third cause of action. 

Fourth Cause of Action – Failure to Prevent 

As Defendant appears to concede, the foundational predicate for the fourth cause of 

action here is a sufficiently pleaded cause of cause of action for discrimination, harassment, 

and/or retaliation. (See Demurrer, 15:23-26; Dickson v. Burke Williams, Inc. (2015) 234 

Cal.App.4th 1307, 1315; Trujillo v. NB City Transit Dist. (1998) 63 Cal.App.4th 280, 289; CACI 

2527; Gov. Code, § 12940(k).) 

Because the other causes of action have been sufficiently alleged, this cause of action is 

also sufficient. Accordingly, the demurrer is overruled as to the fourth cause of action. 

Re Citations in Briefs 

Defendant’s reliance on multiple district court and superior court cases, often cited 

without any discussion, is underwhelming. Trial court decisions are not precedents binding on 

other courts under the principle of stare decisis. (Harrott v. County of Kings (2001) 25 Cal.4th 

1138, 1148.) As such, their citation clutters the arguments and may suggest binding precedent 

is unavailable, or beg the question whether other trial courts have concluded otherwise. 

 

If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00318 
CASE NAME: WENDY DONHAM VS REAL TIME RESO 
HEARING ON DEMURRER TO COMPLAINT of DONHAM FILED BY REAL TIME 
RESOLUTIONS INC 
* TENTATIVE RULING: * 
 
 Vacated.  Notice of Conditional Settlement filed 8/26/20. 

  

17.  TIME:  9:00   CASE#: MSC20-00318 
CASE NAME: WENDY DONHAM VS REAL TIME RESO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated.  Notice of Conditional Settlement filed 8/26/20 
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18.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF VERIFIED COMPLAINT 
FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
  The court rules as follows on the City of Martinez’s Motion to Strike.  It does so in 

summary fashion because some of the points are moot in light of the court’s ruling on the City’s 

demurrer and others should be raised by demurer and not motion to strike.  (See the authorities 

cited at page 2, lines 7-16 of plaintiff’s Opposition. 

1. Denied. 
2. Denied. 
3. Denied.  A motion to strike allegations regarding a contract’s terms that are 

contradicted by the attached contract is unnecessary because, by law, the court 
disregards those allegations on a demurrer if the contract is unambiguous. 

4. Denied. 
5. Denied. 
6. Denied. 
7. Denied. 
8. Denied. 
9. Denied. 
10.  Denied. 
11.  Denied. 
12.  Denied. 
13.  Denied. 
14.  Denied. 
15.  Denied.  The court is not prepared to decide on the current pleadings whether 

plaintiffs’ sole remedy lies in mandamus rather than in a suit for damages for breach 
of contract. 

 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

19.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON DEMURRER TO COMPLAINT of DENOVA HOMES, INC. FILED BY 
CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 

 The City of Martinez’s demurrer is sustained, with leave to amend.  Any amended 

complaint shall be filed and served on or before November 3, 2020. 

If plaintiffs elect to amend, they shall state the claim for breach of contract through failure 
to record the Final Subdivision Map in a separate count from the claim for breach of contract 
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through failure to issue the requested grading permit, so the court can address legal or factual 
deficiencies of these claim of breach in a subsequent pleading or summary adjudication motion. 
 

The court does not, however, require such a separation as to the current second cause 
of action for breach of the covenant of good faith and fair dealing because it may be necessary 
in such a cause of action to consider the cumulative effect of a series of actions. 

 
Background 
 
This case arises out of an alleged breach of a settlement agreement signed to resolve 

prior lawsuits over the proposed residential development of the former Pine Meadow Golf 
Course. 

 
Plaintiffs are the developers of the Property. They argue that the Settlement Agreement 

required the City to record their Final Subdivision Map following the City Council’s approval of 
the Map on July 17, 2019.  Once this occurred, all subsequent actions and approvals were 
ministerial only.  However, the City has subsequently refused to record the Map, and City Staff 
has blocked the development unless plaintiffs make concessions not required by the Settlement 
Agreement.  Believing the City has breached the Agreement, plaintiffs have filed this lawsuit for 
breach of contract and of the implied covenant of good faith and fair dealing. 

 
The City now demurs to plaintiffs’ complaint, arguing that plaintiffs have failed to name 

all necessary parties; the facts the court can consider on demurrer show the City did not breach 
the Settlement Agreement; plaintiffs’ proper remedy lies in mandamus, not in an action for 
damages for breach of contract; this action is untimely or unripe; and the action is barred by 
immunities in the Government Claims Act.   

 
The court agrees with the City’s arguments in part and accordingly sustains the 

demurrer, with leave to amend.  (CCP § 430.10 (e).)   
 

Key Allegations of the Complaint 
 
The complaint alleges that the Settlement Agreement provides the City would first 

decide, in its discretion, whether to permit plaintiffs to develop the portion of the Property agreed 
upon by the three parties to that agreement – plaintiffs, the City, and a group of citizens 
originally opposed to the development, Friends of Pine Meadow (“FOPM”).  “If the City Council 
did so, Plaintiffs would then be allowed to “proceed [to] develop that portion of the Property, in 
exchange for [conveying] a significant portion [of] the Property in fee simple to the City for the 
City’s use as a public parkland[, providing] $1 million worth of parkland improvements [and 
paying other monies].”  (¶ 9.) 

 
The City Council did exercise its discretion in favor of the development on July 17, 2019 

when it voted to approve the Final Subdivision Map by adopting Resolution No. 101-19.  (¶ 10.) 
 
Thereafter, however, the City has refused to record the Map (¶ 16), even though the 

Settlement Agreement states that the City would not exercise any further discretionary control 
over the Project after the Council’s approval of the Map and that plaintiffs would not be required 
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to obtain any new or different discretionary approvals.  (¶ 11.)  In further breach of the 
Settlement Agreement, the City has also refused to issue a grading permit without concessions 
not required under the Settlement Agreement.  (¶ 17.) 

 
Key provisions of the Settlement Agreement 
 
Notwithstanding these allegations, the terms of the Settlement Agreement do not read so 

straightforwardly regarding these terms.  
 
In pertinent part, the Settlement Agreement provides that plaintiffs  

 
may proceed to develop the 12.32 acres [in the Development 
area.]  City shall continue processing any and all permits [and] 
approvals . . . . to develop the Property in a manner consistent 
with the Approved VTM [Vesting Tentative Map].  City . . . . 
[agrees] that [plaintiffs’] agreement to reduce the number of lots to 
be developed for residential uses, and [plaintiffs’] agreement to 
make the dedication . . . in this Agreement shall not adversely 
affect the capacity of any final map or other commitment submitted 
by [plaintiffs] to be deemed in substantial compliance with the 
Approved VTM.  [This] reduction in lots . . . shall not require 
[plaintiffs] to obtain any approval of a new or amended vesting 
tentative map [or] any new or different discretionary approvals . . . 
Nothing in the foregoing sentence shall be construed to absolve 
[plaintiffs] of any obligation to obtain any approval that would have 
been required in the absence of this Agreement.  (Settlement 
Agreement, ¶ 1.d.) 

 
. . .  
 
The parties . . . acknowledge and agree that the City 

Council fully reserves all discretion to make or to not make any of 
the decisions in the public processes described in Sections 1 and 
2 of this Agreement following consideration of all public input.  (Id., 
¶ 1.e.)  

 
Thus, while the Complaint alleges while plaintiffs would not be required to obtain any 

new or different discretionary approvals after the City approved the Map, the Settlement 
Agreement states that the reduction in lots would not require plaintiffs to obtain any new or 
different discretionary approvals and that plaintiffs would still be required to obtain all approvals 
that would have been required in the absence of the Settlement Agreement.   

 
The City’s Requests for Judicial Notice 
 
The court grants the City’s unopposed Request for Judicial Notice filed 4/7/20 and its 

unopposed Supplemental Request for Judicial Notice filed 5/13/20. 
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Through these requests, the court takes judicial notice of some qualifications stated in 
Resolution No. 101-19 regarding the City’s approval of the Map, namely that the City authorizes 
recordation of the Final Subdivision Map “(9) . . . subject to the [City’s] approval of the 
stormwater agreement, open space easement, conditions covenants and restrictions . . . and 
final improvement plans . . .”  (Ex. A to RJN, p. 2, ¶ (9) 
 

Discussion 
 
This demurrer can be resolved based on the City’s argument that the Complaint fails to 

allege a cause of action for breach of contract because review of the Settlement Agreement 
makes plain that plaintiffs have failed to allege the Agreement was breached. 

 
 When considering a demurrer, the court must accept the terms of an attached contract 
over the complaint’s allegations interpreting those terms unless the contract is ambiguous.  (See 
Dodd v. Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624, 1626-1627; SC 
Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 83.)    
 

Here, plaintiffs plead that the City has no discretion after it approves the Final 
Subdivision Map and it may not require any new or different discretionary approvals.  (¶ 11.)  
But that is not what the Settlement Agreement says.  Rather, both in its express terms and by 
implication, it says that plaintiffs were not required to start over just because they agreed to 
reduce the number of buildable dwelling units when they settled the prior litigation.  However, it 
is clear that the City retains discretion to at least some extent (¶ 1.e.) and that plaintiffs must sill 
obtain any approval that would have been required in the absence of the Agreement.  (¶ 1.d.)  
The Complaint ignores these terms.  Thus, it fails to plead any facts showing they are 
ambiguous so as to permit plaintiffs to plead their interpretation of them. 

 
Further, while plaintiffs have pleaded that they performed all “terms, conditions, 

covenants and promises” required by the Settlement Agreement (¶ 24), the court cannot ignore 
the conditions on recordation stated in Resolution No. 101-19.  Plaintiffs have not pleaded they 
have satisfied those conditions.  Therefore, their claim that the City has breached the Settlement 
Agreement by failing to record the Final Map fails to state a cause of action. 

 
Finally, the claim that the City breached the Settlement Agreement by failing to issue the 

requested grading permit also fails.  On its face, the Settlement Agreement says nothing explicit 
about any grading permit.  Also, the Complaint does not allege that plaintiffs were already in the 
process of applying for a grading permit before the Settlement Agreement was signed and that 
the application was consistent with the approved Vesting Tentative Map so that this was an 
application that the City was required to continue processing.  (It also fails to allege that 
continued processing always ensures unconditional approval).  (See ¶ 1.d.)  Without intending 
to state any final conclusion on this point, the court does not currently see anything in the 
Settlement Agreement that would prevent plaintiffs from alleging an interpretation of that 
agreement which would explain why the City was required to issue the requested grading 
permit, it just does not see that explanation or interpretation in the Complaint now.  It also sees 
insufficient explanation why the City was required to unconditionally issue the grading permit 
plaintiffs requested rather than having the discretion to condition issuance on satisfaction of 
drainage or other concerns.  In sum, plaintiffs’ complaint does not make clear why terms of the 
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grading permit they request were set by the Settlement Agreement rather than by an approval 
that would have been required in the absence of the Settlement Agreement.   

 
If plaintiffs’ claim depends upon a construction of the Agreement that the City had no 

discretion regarding any normal approval or permitting process after the Final Subdivision Map 
was approved, it may suffer a fatal flaw, because the court does not agree with that 
construction.   

 
 For the reason stated above, the court sustains the City’s demurrer to the First Cause of 
Action on the ground that the complaint fails to state a cause of action for breach of contract.  
(CCP § 430.10 (e).)  The court grants liberal leave to amend because this is the first challenge 
to this pleading and to allow plaintiffs to demonstrate through an amended pleading and/or 
briefing on a further demurrer that the court is mistaken regarding the terms of the Settlement 
Agreement or the approvals that would have been required in the absence of that Agreement or 
that the Settlement Agreement is ambiguous, thus entitling plaintiffs to plead their interpretation 
of the Agreement. 
 
 The court also sustains the demurrer to the Second Cause of Action, with liberal  leave 
to amend, principally because that cause of action alleges breach of the implied covenant of 
good faith and fair dealing based on all the same “above-discussed actions and/or omissions” 
(Complaint, ¶ 29), rather than on actions that were required by the Settlement Agreement only 
by implication, and because amendment of the First Cause of Action may make clearer which 
promises were express and which were only implied. 

 
While the court respects the weight of the legal principles stated in Trancas Property 

Owners Association v. City of Malibu (2006) 138 Cal.App.4th 172, 181-182 limiting the powers 
that a City may relinquish by contract, it also wants to see the settlement the parties agreed to 
carried out in the spirit of that agreement, and it will be carefully weighing the promises that the 
City made against the promises it is legally permitted to make in any further proceedings in this 
case.  Assuming that plaintiffs file an amended pleading and there is another demurrer, the 
court will want more explanation why this case is governed by the Trancas line of cases and not 
by the line of cases cited by plaintiffs on page 11, lines 23 to 27 of their Opposition.  To the 
court’s mind this may well turn on whether the Agreement in design or effect contracts “away 
[the City’s] right to exercise the police power in the future.”  (Trancas, supra, 138 Cal.App.4th at 
181.)  What about the act of recording a Final Subdivision Map that the City has already 
approved, or approving a grading permit with one set of terms versus another, limits the City’s 
right to exercise the police power in the future?  The ideal resolution, however, is one in which 
the parties themselves find a path forward to carry out the Agreement rather than perpetuating 
litigation. 

 
It appears to the court that one of two things is true about the parties’ current dispute:  

either the City, in bad faith, is looking for any pretext it can find to back out of a litigation-ending 
deal it voluntarily entered or DeNova mistakenly believes it made a deal better than it really was.  
The court encourages the parties to use the lengthy period it has permitted for amendment to 
reflect on where they are and where they wish to go, to talk directly about ways to resolve their 
differences, or, perhaps, to return to mediation to resolve them.   
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While the court does not believe it need go any further to resolve the issues on the 
current demurrer, it makes the following observations regarding other arguments that the City 
has raised in order to focus them if they are raised on demurrer again, or to remove them from 
further discussion. 

 
Necessary party argument 
 
The court can well appreciate the usefulness of having FOPM be a party to this litigation 

to avoid additional lawsuits or any collateral attack on the resolution of this one, and to ensure 
FOPM’s participation, or at least assent, if the Settlement Agreement is modified by a further 
agreement made to resolve this lawsuit.  On the other hand, the court is reluctant to force FOPM 
incur the costs of participating in this lawsuit if FOPM does not need or want to participate, or to 
take any action that would cause plaintiffs to incur liability for the attorney’s fees that FOPM 
incurs to participate in this lawsuit when plaintiffs and FOPM are not accusing one another of 
breaching the Settlement Agreement.  The court would prefer that the parties to the Settlement 
Agreement agree   
whether and to what extent FOPM must be a party to this lawsuit rather than to issue a legal 
ruling on this point.  Notice of the court’s ruling today shall be served on FOPM. 

 
Immunity argument 
 
The City argues it has absolute immunity regarding its refusal to issue the grading permit 

that plaintiffs seek because Government Code section 818.4 states, “A public entity is not liable 
for an injury caused by . . .  the failure or refusal to issue . . . any permit . . . where the public 
entity or an employee of the public entity is authorized by enactment to determine whether or 
not such authorization should be issued, denied, suspended or revoked.” 

 
Plaintiffs argue this immunity does not apply because case law makes clear that the 

immunity applies only to discretionary decisions, not mandatory actions, and nothing in section 
818.4 immunizes a city from breaching a contractual obligation.  As support for the latter 
proposition, plaintiffs cite a 1962 case, Souza & McCue Constr. Co. v. Superior Court of San 
Benito County (1962) 57 Cal.2d 508, which states, “When the state makes a contract with an 
individual it is liable for a breach of its agreement in like manner as an individual, and the 
doctrine of governmental immunity does not apply.” 

 
As to the first argument, plaintiffs are correct that permitting decisions can give rise to 

liability when issuance or denial is mandatory.  (See Johnson v. Mead (1987) 191 Cal.App.3d 
156, 158-160 (liability permissible for issuing driver’s license after State had already determined 
license was unsafe); (Corona v. State (2009) 178 Cal.App.4th 723, 733 (state had mandatory not 
to issue boxing license to boxer who furnished no negative HIV test).  However, the court makes 
no conclusion now whether issuance of the requested grading permit was discretionary or 
mandatory.  That will turn on the allegations in any amended complaint if the matter can be 
decided as a matter of law on a pleading motion at all. 

 
As to the second argument, the court disagrees with plaintiffs that Souza provides the 

answer why the court cannot decide on this demurrer that section 818.4 is an absolute bar to 
the claim of breach of contract based on the failure to issue the desired grading permit.  Souza, 
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decided in 1962, appears to have been referring to sovereign immunity as a whole when it 
talked about “government immunity” rather than to the immunities listed in Government Tort 
Claims Act subsequently enacted in 1963 (now known as the Government Claims Act).  (See 
Gov’t C. § 810 (b).)     
 

However, section 818.4 is contained in Part 2 of Title 1, Division 3.6 of the Government 
Code (“Claims and Actions Against Public Entities and Public Employees), and the first section 
in Part 2, section 824, states, “Nothing in this part affects liability based on contract . . .”  (See 
also CEB, § 8.3, p. 8-6 and E. H. Morrill Co. v. State of California (1967) 65 Cal.2d 787, 793-794 
(section 818.8 immunity bars tort action for misrepresentation, but not contract action for breach 
of warranty based on  misrepresentation.)  The City cites several cases applying section 818.4 
to actions for non-personal injury damages, but none appear to be for damages based on 
breach of contract.  Further, the City fails to mention Government Code section 824. 
 

For the same reasons, the court questions whether section 818.2 can immunize the City 
from contractual liability for failure to record the Final Subdivision Map if recordation was lawfully 
required by the express terms of the contract or by the obligation of good faith and fair dealing. 
 

Too early or too late 
 
The City argues that plaintiffs’ action is either too early or too late.  The action is too 

early if it has been filed before the City has actually acted on the final map; and such action has 
not yet occurred because plaintiffs have changed the map.  It is too late if the City has acted on 
the final map because plaintiffs then had only 90 days to sue after the City approved the map.  
(See Gov’t C. § 66499.37, providing a 90-day statute of limitations for any “action or proceeding 
to attack, review, set aside, void, or annul the decision of . . . [a] legislative body concerning a 
subdivision  or of any of the . . . acts . . .  done . . . prior to the decision, or to determine the 
reasonableness, legality, or validity of any condition attached thereto . . .” (emphasis added).) 

 
The City argues facts not shown on the face of the Complaint, such as an alternate 

reason why it denied the requested grading permit; and it characterizes the legal theories in the 
Complaint in such a way as to be legally problematic.  But the court must rule on the demurrer 
by assuming the facts in the Complaint are true and the legal theories are as alleged, not as the 
City wants them alleged. 
 

The complaint alleges the City breached the Settlement Agreement, not that it wrongfully 
approved or disapproved the Map, or wrongfully attached conditions to the Map.  Therefore, as 
currently alleged this does not seem to be an action subject to the 90-day statute of limitations 
established by section 66499.37.  If the City continues to press the point, the court will also need 
discussion next time regarding whether the Settlement Agreement qualifies as a “development 
agreement” and, if so, more discussion regarding whether the contract claim overlaps with an 
unstated Subdivision Map Act claim.  (See Legacy Group v. City of Wasco (2003), 106 
Cal.App.4th 1305, 1310; Friends of Riverside Hills v. City of Riverside (2008) 168 Cal.App.4th 
743, 750.)   

 
Further, even if section 66499.73 applies, there could be issues regarding the date of 

accrual of the claim for failure to record the Map.  (See Honchariw v. County of Stanislaus 
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(2020) 51 Cal.App.5th 24 (no accrual as to legislative body’s interpretation of its action until the 
body has given its final interpretation.)  The court could not sustain a demurrer based on the 
statute of limitations unless the defect were clear on the face of the complaint, leaving it instead 
for a motion for summary judgment.  (See Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.)   

 
The City argues that the grading permit claim too is subject to a 90-day statute of 

limitations, this time set by Government Code section 65009 (c)(1)(E) for actions “to determine 
the reasonableness, legality, or validity of any condition attached to a variance, conditional use 
permit, or any other permit.”  The issues next time will include whether the City or its equivalent 
has yet made a decision on plaintiffs’ request for a grading permit and, if so, when. 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

20.  TIME:  9:00   CASE#: MSC20-00464 
CASE NAME: ASHBY VS BELINSKY 
HEARING ON MOTION TO/FOR ATTNY'S FEES FOR FRIVILOUS FILING FILED 
BY SUSAN M. N. ASHBY, VALDO COLOMBU 
* TENTATIVE RULING: * 
 
 Dropped per fax of counsel. 

  

21.  TIME:  9:00   CASE#: MSC20-01023 
CASE NAME: GORDON VS ATRIA MANAGEMENT, ET 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION & STAY CIVIL COURT 
PROCEEDINGS FILED BY ATRIA MANAGEMENT COMPANY, LLC,, ASL 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
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22.  TIME:  9:00   CASE#: MSC20-01034 
CASE NAME: MARTER VS RECOB 
HEARING ON PRO HAC VICE ( ATTORNEY CLYDE J. JAY JACKSON III) 
* TENTATIVE RULING: * 
 
 Granted. 
 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

23.  TIME:  9:00   CASE#: MSC20-01034 
CASE NAME: MARTER VS RECOB 
HEARING ON PRO HAC VICE ( BERNARD BOLANOS) 
* TENTATIVE RULING: * 
 
 Granted. 
 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

  

24.  TIME:  9:00   CASE#: MSC20-01208 
CASE NAME: WOLF VS SACKS 
HEARING ON MOTION TO/FOR ORDER GRANTING TRIAL PREFERENCE FILED 
BY GEORGE MICHAEL WOLF 
* TENTATIVE RULING: * 
 
 Granted. Appear to set trial at 1:30 pm.  

  

25.  TIME:  9:00   CASE#: MSN20-0460 
CASE NAME: PHILLIPS 66 VS CITY OF RICHMON 
SPECIAL SET HEARING ON: SEE RELATED CASE N20-00464 SET BY REQ. 
OF CNSL 
* TENTATIVE RULING: * 
 
 Continued to 9/17/20 in Dept. 33. 
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26.  TIME:  9:00   CASE#: MSN20-0464 
CASE NAME: LEVIN RICHMOND VS. CITY OF RIC 
HEARING ON MOTION TO/FOR STRIKE DOCUMENTS OBJECTIONS AND 
AUGMENTS FILED BY LEVIN RICHMOND TERMINAL CORPORATION, RICHMOND 
* TENTATIVE RULING: * 
 
 Continued to 9/17/20 in Dept. 33. 

  

27.  TIME:  9:00   CASE#: MSN20-1053 
CASE NAME: CLAIM OF MAURICE JAMISON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

ADD ON 

28. TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: 
 
Before the Court is a demurrer to Plaintiff Karen Ruane's complaint filed by defendant Gregg 
Chorbajian, Co-Trustee of the John E. Chorbajian and Anita Chorbajian Living Trust ("Trust 
Defendant"). For the reasons set forth, the demurrer to the complaint is overruled. 

Facts and Procedural History 

Plaintiff Karen Ruane filed a complaint for breach of contract and unjust enrichment seeking 
recovery of $300,000 in fees for providing care to her mother, Anita Chorbajian, now deceased, 
and $21,000 for her services managing Mrs. Chorbajian's assets. Defendant Gregg Chorbajian 
is Plaintiff's brother and is sued in his capacity as Co-Trustee of the John E. Chorbajian and 
Anita Chorbajian Living Trust (the "Trust"). At the time she filed her lawsuit, Plaintiff was also a 
Co-Trustee of the Trust. The Trust is subject to a probate proceeding pending in this Court 
before Judge George, MSP18-01354 ("Probate Case").  

The hearing on the demurrer was continued several times pending resolution of motions in the 
Probate Case based on their potential impact on the demurrer and other pending matters in this 
action. On July 22, 2020, the Court in the Probate Case made certain rulings relevant to this 
action reflected in minutes of the proceedings. First, the Court denied Plaintiff's motion to 
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consolidate this action with the Probate Case. Second, the Court suspended Karen Ruane from 
her position as Co-Trustee of the Trust (the "suspension order"). 

The Trust Defendant demurred to the complaint under Code of Civil Procedure § 430.10(d) 
solely on the ground of defective or misjoinder of parties. The Court requested supplemental 
briefing by the parties to address the effect of Ms. Ruane's suspension as Co-Trustee of the 
Trust Defendant on the demurrer. The Trust Defendant timely filed a supplemental brief; Ms. 
Ruane did not. 

Legal Standard for Ruling on a Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not legal conclusions or contentions. (City of Dinuba v. County of Tulare 
(2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123 
[the Court treats "the demurrer as admitting all material facts properly pleaded, but not 
contentions, deductions or conclusions of fact or law. [Citation.] We also consider matters which 
maybe judicially noticed.' [Citation.]," quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318].)  

Analysis 

In its demurrer filed many months ago, the Trust Defendant argues that Ms. Ruane as Co-
Trustee of the Trust Defendant is a necessary party defendant under Code of Civil Procedure § 
389. The demurrer was predicated solely on the fact that Karen Ruane was a Co-Trustee of the 
Trust, and that Probate Code § 15620 requires unanimous action by all trustees of the Trust. 
(See Probate Code § 15620 ["Unless otherwise provided in the trust instrument, a power vested 
in two or more trustees may only be exercised by their unanimous action."].) The response to 
the demurrer did not contest that the trust instrument requires unanimous action. Ms. Ruane 
contended the unanimous action rule did not apply for various reasons, and that complete relief 
could be granted without the joinder of Ms. Ruane as a defendant in her capacity as Co-Trustee. 

The Court is skeptical that the unanimous action rule would apply in this context, since under 
the facts alleged in the complaint, the Co-Trustees would inevitably not be able to take 
unanimous action to defend the claim. The plaintiff/creditor asserting the claim is the Co-
Trustee, whose views clearly differ from the other Co-Trustee Mr. Chorbajian as to whether the 
action should be defended or the claim allowed or disallowed. Nevertheless, the Court does not 
need to decide the issue under the circumstances.  

At this point, there is only one Trustee authorized to act for the Trust based on the Court's order 
in the Probate Case, namely Gregg Chorbajian as Co-Trustee. He is the party named as 
defendant. The Trust Defendant cites no authority in its supplemental brief to support the 
proposition that a suspended trustee is a necessary defendant in order for the Court to grant full 
relief, when that trustee is not authorized to act for the Trust at this time. The Trust Defendant 
cites no authority, and the Court has located no authority, that indicates the unanimous action 
requirement applies when a Court has suspended one of the two co-trustees from acting for the 
Trust. The Trust Defendant implicitly concedes that is not the case by arguing that Ms. Ruane 
"could be reinstated at a future date" as the basis for having the Court rule on the demurrer. 
(Suppl. Brief p. 2, l. 3.) Ms. Ruane being reinstated, however, is only one possible future event. 
It is also possible Ms. Ruane will never be reinstated and could be removed as Co-Trustee.  

Further, the Supplemental Brief cites nothing indicating Ms. Ruane would have authority, 
despite the suspension order, to respond to an amended complaint if she were added now as a 
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defendant in her capacity as Co-Trustee. It seems likely any attempt by Ms. Ruane to respond 
to the action as Co-Trustee may be deemed invalid or a potential violation of the suspension 
order. 

At this time, there is no failure to join a party necessary to grant relief or defend the action that 
would warrant sustaining the demurrer under CCP § 430.10(d). If circumstances change and the 
Trust Defendant believes it has a basis to renew the demurrer, it can do so. 

 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

 

29. TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
 Appear at 1:30 pm 
 
 

 

30. TIME:  9:00   CASE#: MSC20-00654 
CASE NAME: S. SARARBI VS. P. SARABI 
HEARING ON DEMURRER TO COMPLAINT OF SARABI FILED BY POUYA SARABI 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is overruled. Defendant shall file and serve his answer by 
September 14, 2020. 

Background 

Plaintiff, Sanaz Sarabi (“Plaintiff”), was married to defendant, Pouya Sarabi 
(“Defendant”), but living in a separate household on April 27, 2017, when she alleges Defendant 
committed certain violent acts. The parties are in the process of dissolving their marriage 
through family law proceedings currently pending in the family law division of this Court.  

Plaintiff filed her Complaint on April 15, 2020, setting forth four causes of action: (1) 
Battery- Domestic Violence, (2) Intentional Infliction of Emotional Distress (“IIED”), (3) False 
Imprisonment, and (4) Violation of Civil Rights. 

Defendant demurs, arguing that the statute of limitations has run on all four causes of 
action. He takes the position that the first and second causes of action for battery and IIED are 
subject to a two-year limitations period, that the third cause of action for false imprisonment is 
subject to a one-year limitations period, and that the fourth cause of action is barred based on it 
being derivative of the other claims. He further asserts Plaintiff’s real motive for filing this suit is 
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because she is dissatisfied with the pending family law proceedings and wishes to put additional 
pressure on Defendant. 

Plaintiff opposes the demurrer. She argues that all of her causes of action fall within the 
statute of limitations for domestic violence. 

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 
rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 
Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 
gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context. (Blank, supra, 39 Cal.3d 311, 318.) The complaint must be “liberally construed, with a 
view to substantial justice between the parties.” (Code Civ. Proc. § 452.)  

A complaint showing on its face the cause of action is barred by the statute of limitations 
is subject to general demurrer. (Iverson, Yoakum, Papiano & Hatch v. Berwald (1999) 76 
Cal.App.4th 990, 995, hereinafter “Iverson.”) In ruling upon the applicability of a statute of 
limitations, courts look to the basic facts and nature of the rights sued upon, rather than to the 
form of action or to the relief demanded. (Ibid.; see also Day v. Greene (1963) 59 Cal.2d 404, 
411; Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 967; Quelimane 
Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38 [[“i]f the complaint states a cause of 
action under any theory, regardless of the title under which the factual basis for relief is stated, 
that aspect of the complaint is good against a demurrer”].) Neither the caption form, nor prayer 
of the complaint will conclusively determine the nature of the liability from which the cause of 
action flows. (Iverson, supra, 76 Cal.App.4th at 995.)  

A specific statute of limitations will take precedence over a general statute of limitations. 
(See Committee for a Progressive Gilroy v. State Water Resources Control Bd. (1987) 192 
Cal.App.3d 847, 859.) 

Discussion 

Ordinarily, a two-year limitations period governs causes of action for battery and IIED 
(Code Civ. Proc., §335.1), a one-year limitations period governs causes of action for false 
imprisonment (Code Civ. Proc., §340(c)). If the limitations period for the fourth cause of action 
(Bane Act violations) is derivative of these others, as Defendant asserts, it would similarly not 
exceed two years.  

However, here, Plaintiff has not alleged ordinary battery, false imprisonment, or IIED, but 
rather the tort of domestic violence pursuant to Civil Code § 1708.6. (Complaint, ¶¶14, 16.) She 
alleges that, on April 27, 2017, defendant entered her residence, began an argument, grabbed 
her phone, struck her with it, choked her, restrained her, chased after her, and inflicted other 
injuries. (Complaint, ¶¶4-7.) She alleges these injuries resulted in her admission to the hospital 
where she was diagnosed with a nasal bone fracture, facial bruising, and other injuries. 
(Complaint, ¶8.) She alleges that other acts of violence preceded this event, including an 
incident in which Defendant pushed her down a flight of stairs while she was pregnant, and 
another in which he caused a car accident leading to Plaintiff being injured. (Complaint, ¶9.)  

The statute of limitations for the statutory tort of domestic violence is governed by 
section 340.15 of the Code of Civil Procedure, which provides that the action must be 
commenced within three years from the date of the last act of domestic violence, or, where 
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discovered later, within three years from discovery. (See Code Civ. Proc., §340.15(a).) 
Domestic violence is a “continuing tort” for which 3-year statute of limitations does not begin to 
run until “last act” of violence. (Pugliese v. Sup.Ct. (2007) 146 Cal.App.4th 1444, 1452.) An 
action for domestic violence may lie even if an ordinary personal injury action would be barred. 
(Ibid.) Domestic violence encompasses a series of acts, including assault, battery and 
intentional infliction of emotional distress. (Id. at 1455.) 

The last act of violence alleged by Plaintiff was on April 27, 2017. The Complaint was 
filed prior to April 27, 2020, which is within three years from the last act alleged. Assuming the 
truth of all factual allegations in the Complaint, the relevant statute of limitations had not expired 
when this action was filed.  

Because the alleged facts relate to domestic violence, the other “causes of action” 
appear to be superfluous or mislabeled. Since a demurrer is not the proper vehicle for 
eliminating superfluous or mislabeled causes of action, the demurrer is overruled. 

Meet and Confer Requirements 

Defendant’s counsel’s declaration documenting his effort to meet and confer before filing 
this demurrer was insufficient in that it does not allege that he engaged in the meet and confer 
by telephone or by and in-person meeting. (Code Civ. Proc., §430.41(a).) Counsel must comply 
with these requirements in the future. However, failure to meet and confer is not a permissible 
basis for either sustaining or overruling a demurrer. Since compliance is unlikely to have 
changed the results, the Court has elected to proceed with this ruling. 

Request for Judicial Notice 

The request is granted as to Plaintiff’s Complaint, but denied as irrelevant with respect to 
documents from parties’ family court proceedings. 
 
If oral argument is requested, counsel shall contact the department, notify opposing counsel and 
appear at 1:30 pm for argument. 
 

 

31. TIME:  9:00   CASE#: MSC20-00654 
CASE NAME: S. SARARBI VS. P. SARABI 
HEARING CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear at 1:30 pm 
 
 

 

 


